WA State ‘Right of Way’ Liabilities Summary

Concerning liabilities to the party that is granted the right of
way access, if there is any ground soil contamination.

In Washington State, the party granted a right-of-way easement can be held liable for ground soil contamination
in certain circumstances, even if they didn’t directly cause the contamination.

Here’s a breakdown of the key factors involved:

Model Toxics Control Act (MTCA): Washington’s MTCA establishes a strict liability standard for hazardous
substance releases. This means that liability can be assigned regardless of who is at fault for the release. The
MTCA defines cleanup and prevention of contaminated sites.

“Potentially Liable Person” (PLP): Under the MTCA, a party granted a right-of-way could be considered a
“potentially liable person” if their actions or inactions are deemed to have “caused or contributed” to the con-
tamination, according to the Washington State Department of Ecology. This may include:

Current or past facility (property) owner or operator.
Anyone who arranged for disposal or treatment of hazardous substances at the site.

Anyone who transported hazardous substances for disposal or treatment at the site, unless the facility could
legally receive the hazardous materials at the time of transport.

“Innocent Purchaser” Defense: While some defenses exist under the MTCA, the “innocent purchaser” de-
fense, which protects a person from MTCA liability if they had no knowledge or reason to know of a hazard-
ous substance release at the time of purchase, may not apply if the granted party’s actions, even unintention-
al, caused or contributed to the contamination, as illustrated in the case of Grey v. Leach.

Due Diligence: Thorough due diligence before obtaining a right-of-way, including environmental assess-
ments, can help identify potential contamination and mitigate the risk of future liability. If contamination is
discovered, it’s advisable to work with the current owner to conduct necessary testing and negotiate an agree-
ment on liability for any future cleanup.

Contractual Agreements: Washington state courts generally honor contracts between parties that allocate li-
ability for environmental contamination. This emphasizes the importance of carefully drafting and reviewing
the right-of-way deed to explicitly define liability responsibilities regarding environmental issues.

In summary, a right-of-way deed itself doesn’t automatically confer liability for existing contamination on the
granted party. However, under Washington’s MTCA, the granted party can be held liable if their actions or inac-
tions are found to have caused or contributed to the contamination.

Thorough due diligence and explicit contractual agreements are crucial for minimizing such risks. It's recom-
mended to consult with a qualified real estate attorney to understand specific obligations and potential liabilities
in any given situation.
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